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High Court Form No. (J) 2. 

Heading of Judgment in Original Suit 

 

District : SONITPUR. 

 

IN THE COURT OF MUNSIFF NO.1, SONITPUR. 

 

 

Present :         POOJA SINHA, AJS, 

              MUNSIFF NO.1, SONITPUR. 

 

Tuesday, the 07th day of November, 2017 

 

TITLE SUIT NO. 37 OF 2016 

 

1. Tarek Akhtar Ansari 

                                                                         Plaintiff/s 

                                                                              Petitioner/s 

versus 

On the death of Md Nazir Khan the following are the legal heirs of 

the defendants. 

1. i(a) Nazim Khan 

    ii(b) Mustt. Afsana 

   iii(c) Mustt. Sabina(Daughter) 

   iv(d) Mustt. Gausia 

    v(e) Mustt. Sabnam. 

 

                                                                          Defendant/s 

                                                                          Opposite party/s 

 

 

 

This suit/ case coming on for final hearing on  25/10/2017 in the 

presence of – 

 

Sri Ajoy Kumar Paul  Advocate for the plaintiff; 

         and 

None,       Advocate  for the defendant, 

 

and having stood for consideration to this day, the court delivered 

the following judgment- 
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JUDGMENT 

 

That the instant suit is for recovery of arrear rents and eviction of 

tenants from the suit premises and recovery of khass possession. 

 

The case of the Plaintiff  which led to the institution of the instant 

suit  is-  

1.That, the shop room described in the schedule as one R.C.C. shop room 

measuring 13.39 Sq. meters situated on the Ground Floor of the 

commercial building of the plaintiff at Masjid Road, Tezpur Town 

under Tezpur Municipality Holding No. 1533 of Ward No. 6 standing 

on the land presently covered by Periodic Patta No. 

784(old)/1256(new) situated at Tezpur Town, Part III, Mouza-

Mahabhairab, District- Sonitpur, Assam, which is bounded as 

under:- North- Hotel international complex, South- 3.5 ft. 

G.Samdani Complex Corridor, East- Masjid Road, West- Staircase of 

Plaintiff’s building, was let out to the defendant by a written agreement of 

Tenancy dated 16/04/2006 for a monthly rent of Rs. 1600.00 (Rupees one 

thousand six hundred) only payable in advance within 7 days of each 

tenanted month for a period of 11 (eleven) months with effect from 

01/08/2006 to 29/06/2007. It was also agreed by the said tenancy that the 

defendant should pay the electricity bill for the electric connection installed in 

the shop room. The defendant entered into the possession of the suit shop 

premises on monthly tenancy basis for his business of grocery under the 

name and style as ‘M/S Khan Stores’. 

 

2. That, according to the agreement of tenancy dated 16/04/2006 the 

defendant tenant has deposited with the plaintiff landlord an amount of Rs. 

50,000/- (Rupees fifty thousand) only as security against the tenancy which 

is refundable without interest at the termination of the tenancy and vacated 

the tenanted shop room. The defendant also deposited with the plaintiff an 

amount of Rs 65,000/- (Rupees sixty five thousand) only as an advance 

against the future rent adjustable with the monthly rent @ 50% of the rent 
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of each month till its full realization or till termination of the tenancy as per 

the settled terms of aforesaid tenancy. 

3. That, it was contended in paragraph 12 of the aforesaid agreement of 

tenancy that after the expiry of statutory period of eleven month if the 

defendant desires to continue the tenancy he must approach to the plaintiff 

landlord showing his willingness in writing for renewal / extension of the 

tenancy and if so agreed by the plaintiff a fresh agreement of tenancy should 

be entered into between the parties on fresh terms and conditions subject to 

enhancement of monthly rent @ 3.5% of the existing rent. It was further 

contended that if the defendant do not comply said term he will lose his right 

to continue with the tenancy and shall bound to hand over the vacant khas 

possession of the tenanted shop room in favor of the plaintiff. 

4. That, the defendant since after entering into the tenancy as stated here in 

above has not paid a single penny in the name of the monthly rent in spite of 

repeated demand by the plaintiff land lord nor he agreed to enter into any 

fresh agreement of tenancy as he binds himself by agreement dated 

16/04/2006. It is to submit that since the defendant has paid an amount of 

Rs. 1,15,000.00 (Rupees one lakh fifteen thousand) only i.e. an amount of 

Rs. 50,000/- (Rupees Fifty thousand) only as security against the tenancy 

and an amount of Rs. 65,000/- (Rupees sixty five thousand) only as advance 

against the future rent. The plaintiff initially did not pursue the 

defendant for his eviction due to non adjustment of same. The 

plaintiff otherwise also have to pay an amount of Rs 69,495.00 

(Rupees sixty nine thousand four hundred ninety five) only for 

being supplied building materials and for payment of labourers at 

the time of construction of said shop room. 

5. That in view of above facts and circumstances, the plaintiff is entitled to 

monthly rent as stated herein above within 7 days of each tenanted month 

with 3.5% enhancement of the rent after completion each succeeding 11 

(eleven) months’ of the tenancy. The defendant has failed to pay the monthly 

rent as per agreement of tenancy and thereby become defaulter in payment 

of monthly rent. The total rent since the first day of tenancy till March 2016 is 
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calculated at Rs. 2,19,973.00 (Rupees two lakh nineteen thousand nine 

hundreds seventy three) only as follows :- 

i) 01/08/06 to 30/06/07 @ Rs. 1600.00 per month  Rs. 17600.00  

ii) 01/07/07 to 31/05/08 @ Rs. 1656.00 per month Rs. 18216.00 

iii) 01/06/08 to 30/04/09 @ Rs. 1714.00 per month Rs. 18854.00 

iv) 01/05/09 to 31/03/10 @ Rs. 1774.00 per month Rs. 19514.00 

v) 01/04/10 to 28/02/11 @ Rs. 1836.00 per month  Rs. 20196.00 

vi) 01/03/11 to 31/01/12 @ Rs. 1900.00 per month Rs. 20900.00 

vii) 01/02/12 to 31/12/12 @ Rs. 1966.00 per month Rs. 21626.00 

viii) 01/01/13 to 30/11/13 @ Rs. 2035.00 per month Rs. 22385.00 

ix)  01/12/13 to 31/10/14 @ Rs 2106.00 per month Rs. 23166.00 

x)  01/11/14 to 30/09/15 @ Rs. 2180.00 per month Rs. 23980.00 

xi)  01/10/15 to 31/03/16 @ Rs. 2256.00 per month Rs. 13536.00 

……………………………………………………………………………………………………….     

            Total Rs. 2,19,973.00 

(Rupees two lakh nineteen thousand nine hundred seventy three) only. 

6. That, the defendant has also violated other terms of the tenancy as 

contended in the agreement of tenancy dated 16/04/2006. For which on 

01/07/2011 the plaintiff through his advocate Sri Mohi Kanta Das 

served a notice upon the defendant calling upon him to contact the 

plaintiff to discuss about the fresh tenancy agreement and also for 

payment/adjust of the arrear rent with the amount of advance 

received by the plaintiff as stated herein above other than security 

amount. By the said notice the defendant was informed that if he do 
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not consent for adjustment and enters in to fresh agreement he will 

be sued for his eviction from the tenanted shop premises. 

7. That on receipt of said notice the defendant though verbally 

consented for adjustment of arrear rent calculating the same with 

3.5% enhancement of the rent after completion each succeeding 11 

(eleven) months of the tenancy, he refused to enter into any fresh 

agreement of tenancy. 

8. That the defendant has not paid 50% of the monthly rent as per 

agreement of tenancy. The defendant had deposited an amount of Rs. 

65,000.00 (Rupees sixty five thousand) only as advance of monthly rent and 

he was otherwise entitle to received from the plaintiff an amount of Rs. 

69,495.00 (Rupees sixty nine thousand four hundred ninety five) only. Thus 

the total amount of Rs. 1,34,495.00 (Rupees one lakh thirty four thousand 

four hundred ninety five) only. As on October 2012 total recoverable 

arrear rent was Rs. 1,35,006.00 (Rupees one lakh thirty five 

thousand six) only. Therefore, the defendant ought to have pay the 

monthly rent in the manner above stated from the month of October 2012 

which has failed to pay in spite of repeated reminder. The defendant on 

demand of monthly rent told the plaintiff that he neither will pay the monthly 

rent nor vacate the tenanted shop premises.  

9. That, since the defendant has not paid the monthly rent even 

from the month of October 2012, plaintiff is entitled to adjust the 

arrear rent from the amount of Rs. 50,000.00 (Rupees fifty 

thousand) only which he kept deposited with plaintiff as security as 

stated herein above. After, such adjustment plaintiff till entitle to 

recover from the defendant an amount of Rs 35,478.00 (Rupees 

thirty five thousand four hundred seventy eight) only as on March 

2016. 

10. That the defendant has intentionally and deliberately defaulted in 

payment of monthly rent to the plaintiff for which he has to suffer financially. 

The Plaintiff at present has no business for livelihood. Therefore the plaintiff 
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for about last one year is planning to start a business of his own in the shop 

room let out to the defendant which is suitable for his business being situated 

by the front road side of his said commercial complex. For, his such bonafide 

requirement too plaintiff has been pressing the defendant to vacate the 

tenanted shop room described in the schedule herein after since last one 

year. The defendant due to his ulterior motive is neither paying the rent nor 

vacating the tenanted shop premises. Therefore, the plaintiff has filed 

the suit for recovery of arrear rents along with eviction of the 

defendant from the schedule described room. 

11. Summons was duly served upon Defendant and he appeared 

before this Court and sought time to file written statement. 

However, subsequently could not file the same and case proceeded 

ex parte against him. During pendency of the suit the defendant 

expired and his legal heirs were substituted in the suit. 

 

12.On the basis of the pleadings of the Plaintiff, the following points 

for determination are framed-   

 

1. Whether the defendant has defaulted payment of rent of the suit 

premise as described in schedule of the Plaint? 

2. Whether the Plaintiff is entitled for recovery of arrears of rent 

from the defendant and accordingly defendant is liable to be 

evicted from the suit premise as described in schedule of the 

Plaint? 

3. Whether the Plaintiff is entitled to a decree as prayed for? 

 

 

13. The plaintiff in support of his case examined himself and tendered 

documents in evidence. Defendant side did not cross-examine the D.W.I have 

heard the arguments  advanced by Learned Counsels for Plaintiff side. 

 

14..DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

An issue wise discussion is made based on the evidence  and        
materials on record in the following lines. 



 

7 

 

 

 

  

15.Point for determination No.1: 

The Plaintiff claimed that one R.C.C. shop room measuring 13.39 Sq. 

meters situated on the Ground Floor of the commercial building of 

the plaintiff at Masjid Road, Tezpur Town under Tezpur Municipality 

Holding No. 1533 of Ward No. 6 standing on the land presently 

covered by Periodic Patta No. 784(old)/1256(new) situated at 

Tezpur Town, Part III, Mouza-Mahabhairab, District- Sonitpur, 

Assam, which is bounded as under:- North- Hotel international 

complex, South- 3.5 ft. G.Samdani Complex Corridor, East- Masjid 

Road, West- Staircase of Plaintiff’s building, was let out to the 

defendant by a written agreement of Tenancy dated 16/04/2006 for a 

monthly rent of Rs. 1600.00 (Rupees one thousand six hundred) only payable 

in advance within 7 days of each tenanted month for a period of 11 (eleven) 

months with effect from 01/08/2006 to 29/06/2007. It was also agreed by 

the said tenancy that the defendant should pay the electricity bill for the 

electric connection installed in the shop room. The defendant entered into 

the possession of the suit shop premises on monthly tenancy basis for his 

business of grocery under the name and style as ‘M/S Khan Stores’. 

 

16. That, according to the agreement of tenancy dated 16/04/2006 the 

defendant tenant has deposited with the plaintiff landlord an amount of Rs. 

50,000/- (Rupees fifty thousand) only as security against the tenancy which 

is refundable without interest at the termination of the tenancy and vacated 

the tenanted shop room. The defendant also deposited with the plaintiff an 

amount of Rs 65,000/- (Rupees sixty five thousand) only as an advance 

against the future rent adjustable with the monthly rent @ 50% of the rent 

of each month till its full realization or till termination of the tenancy as per 

the settled terms of aforesaid tenancy.That, the defendant since after 

entering into the tenancy as stated here in above has not paid a single penny 

in the name of the monthly rent in spite of repeated demand by the plaintiff 
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land lord nor he agreed to enter into any fresh agreement of tenancy as he 

binds himself by agreement dated 16/04/2006. It is to submit that since the 

defendant has paid an amount of Rs. 1,15,000.00 (Rupees one lakh fifteen 

thousand) only i.e. an amount of Rs. 50,000/- (Rupees Fifty thousand) only 

as security against the tenancy and an amount of Rs. 65,000/- (Rupees sixty 

five thousand) only as advance against the future rent. The plaintiff 

initially did not pursue the defendant for his eviction due to non 

adjustment of same. The plaintiff otherwise also have to pay an 

amount of Rs 69,495.00 (Rupees sixty nine thousand four hundred 

ninety five) only for being supplied building materials and for 

payment of labourers at the time of construction of said shop room. 

 

17. That in view of above facts and circumstances, the plaintiff is entitled to 

monthly rent as stated herein above within 7 days of each tenanted month 

with 3.5% enhancement of the rent after completion each succeeding 11 

(eleven) months’ of the tenancy. That, the defendant has failed to pay the 

monthly rent as per agreement of tenancy and thereby become defaulter in 

payment of monthly rent. 

 

18. The plaintiff in support of his plaint has submitted original deed of 

agreement which was executed on 16.04.2006 in between plaintiff And 

defendant which is exhibited as exhibit 1. Perusal of the same reveals that 

the said tenancy agreement was for a period of 11 months. The plaintiff also 

exhibited the notice issued by his counsel on 30.06.2011 wherein, they have 

asked the defendant to tender his consent if he wants to continue the 

tenancy of the tenanted room (suit premise) within 30 days from the date of 

issue of notice. Further, the delivery report of the said notice to the 

defendant is exhibited as exhibit 4. 

 

19.From the exhibited documents and in absence of any objection from the 

defendant side which could prove anything adverse to the claim of the 

plaintiff, I am of the opinion that defendant is a tenant of the plaintiff who 

was given the suit premise on rent and a deed was executed on 16.04.2006 
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for a period of 11 months, however, after expiry of the same period tenancy 

continued without any further execution of written agreement on implied 

terms in between the parties. That further it is held that since defendant has 

not come forward to prove that he has regularly deposited rent to the 

plaintiff hence, he is held to be a defaulter who has not made payment of 

rent of the suit premise as described in schedule of the Plaint. 

  

 DECSISION: This issue is settled in affirmative in favour of 

 the Plaintiff. 

20. Point for determination No.2:  

From the issue settled above, it is now clear that defendant has 

defaulted arrears of rent as claimed by the Plaintiff. However, one 

vital point which is to be ascertained is whether the Plaintiff is entitled 

to recovery of arrears of rent?   

21. Now on this point Plaintiff claimed that since the defendant has 

not paid the monthly rent and after adjustment the arrear rent from 

the amount of Rs. 50,000.00 (Rupees fifty thousand) only which he 

kept deposited with plaintiff as security still plaintiff from the 

month of October 2012, plaintiff is entitled to recover from the 

defendant an amount of Rs. 35,478.00 (Rupees thirty five thousand 

four hundred seventy eight) only as on March 2016. 

22. Now the question arises is the suit was filed within prescribed 

time as laid down under Limitation Act, 1963? As per Article 52 of 

Limitation Act, 1963 the period of limitation for a suit for the arrears 

of land is 3 years from the date when the arrears become due. In 

the instant case the cause of action  arose in October, 2012 as per 

the adjustment made by the  Plaintiff. The instant suit was filed 

in April 2016 which is beyond 3 years from which the arrears 

became due. Therefore,the instant suit is barred by limitation. 

23. Accordingly, it is held that the instant suit is not maintainable 

and the Plaintiff is not entitled to recovery of arrears of rent. 

Further, the Plaintiff did not show any cogent ground for which the 
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suit premise is required bonafide by the Plaintiff and therefore, the 

Plaintiff is not entitled for a decree, for eviction of the defendant 

from the suit premise. 

 DECISION: This issue is settled in negative against the 

 Plaintiff. 

24.      Point for determination No.3:  

In view, of the above discussions it is held that Plaintiff’s suit is barred 

by laws of limitation and hence not entitled to relief as prayed for. 

 

ORDER 

 

25.  In view of the discussions made above and the decisions 

 reached therein, the suit of the Plaintiff is dismissed ex parte 

 with no order as to cost. 

  

26. Prepare decree accordingly. 

 

Given under my hand and the seal of this court on this 

the 07th day of  November, 2017 at Sonitpur. 

 

 

 

 
                   Pooja Sinha           

Munsiff No.1, Sonitpur 

 

Dictated and corrected by me                     

  

                Pooja Sinha 

   Munsiff No.1, Sonitpur. 
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APPENDIX 

Plaintiff’s Witnesses: 

1 P.W.1- Md. Tarek Akhtar 

 

Defendant’s Witnesses: 

NIL 

 

Plaintiff’s Exhibits: 

1. Ext-1- Deed of Tenancy Agreement. 

2. Ext-2- Advocate Notice 

3. Ext-3- Registered Postal Receipt. 

4. Ext-4- Postal Confirmation letter. 

 

Defendant’s Exhibits: 

Nil 

 

 

         Pooja Sinha 

               Munsiff No.1, Sonitpur 

 


